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THE MANAGEMENT PERSPECTIVE  

ON THE PROPOSED RULE TO CHANGE 

RULES GOVERNING NATIONAL LABOR 

RELATIONS BOARD REPRESENTATION 

CASE PROCEDURES 

 





The proposed rule violates  

the First Amendment of the 

Constitution of the United  

States of America. 



• The United States is distinguished by the 
protections of the First Amendment of the 
Constitution.  
 

• Our rights of Free Speech in our society are  
very broad and robust, in spite of the fact that  
the exercise of Free Speech may offend many. 

 



 

• In 1969, the U.S. Supreme Court, in NLRB v. 
Gissel Packing Company, ruled that Section 8(c) 
codified the First Amendment. 

 

  



“An employer’s free speech right to communicate 
his views to his employees is firmly established 
and cannot be infringed by a union or the Board. 
Thus, Section 8(c) merely implements the First 
Amendment by requiring that the expression of any 
views, argument, or opinion shall not be evidence 
of an unfair labor practice . . . an employer is free 
to communicate to his employees any of his 
general views about unionism or any of his specific 
views about a particular union, so long as the 
communications do not contain a threat of reprisal, 
or force, or promise of benefit. He may even make 
a prediction as to the precise effects he believes 
unionization will have on his company.” 

 



Nothing is more honored or 

cherished in American culture  

and society than a secret ballot, 

democratic election conducted 

after a vigorous and thorough 

debate of the issues. 

 



• The Supreme Court, enforcing the First 
Amendment, in Ex parte Jackson, 96 U.S. 727, 
733 (1877), stated, “Liberty of circulating is as 
essential to that freedom as liberty of 
publishing; indeed, without the circulation, the 
publication would be of little value.” 
 

• Without time to circulate its perspective and 
point of view, an Employer’s First Amendment 
right of Freedom of Speech will be of little value 
in NLRB elections. 
 

• Through the First Amendment, we have “staked 
… our all” upon the belief that “right 
conclusions are more likely to be gathered out 
of a multitude of tongues.” New York Times 
Company v. Sullivan 376 U.S. 254 (1964). 

 



Congress has twice rejected  

the “election now, hearing 

later” and “vote now, 

understand later” approaches 

reflected in the proposed rule.  

 



• The 1949 Taft-Hartley Amendments to the Act 
required the Board to conduct an appropriate 
hearing before any election, and permitting “the 
waving of hearings” only  
“by stipulation” of all parties. 
 

• In passing the 1959 Landrum-Griffin Act 
Amendments, the legislative history indicates,  
“The right to a formal hearing before an election  
can be directed is preserved without limitation or 
qualification.” 

 



The Act’s required pre-election 

hearing mandates that evidence 

be received regarding who is 

eligible to vote. 

 



• The function of the pre-election hearing is to 
determine voter eligibility issues, including 
supervisory status. 
 

• In order for an Employer to properly exercise its First 
Amendment right to communicate its perspective,  
it is critical to identify Management’s team before the 
election. 
 

• It is manifestly unfair to allow a union to file post-
election objections for the conduct of an individual 
whose status the Employer was not permitted to  
clarify before the election. 

 



The proposed rule unlawfully 

delegates to Hearing Officers 

decision-making authority. 

 



• The Taft-Hartley Amendments of 1947 prohibit Hearing 
Officers from even making “recommendations” about 
issues raised in pre-election hearings. 
 

• There is currently a statutory right to seek Board 
review regarding any action by Regional Directors, 
including pre-election requests to “stay” the election. 
 

• The currently guaranteed post-election review would 
become discretionary in all cases. 
 

• The proposed rule will have the pernicious effect of 
Employers being forced to increasingly refuse to 
bargain to contest certifications based on erroneous 
unlawful decisions of Hearing Officers. 

 



The proposed rule 

imposes new obligations 

on Employers. 

 



• The proposed rule requires every Employer to 
commit up front on every issue it wishes to raise 
regarding the election. 
 

• A written response must be submitted within seven 
days after the petition is filed. 
 

• The Employer waives any argument not raised in 
this written response. 
 

• This is manifestly unfair; it will not be possible to 
anticipate that quickly every possible election and/ 
or bargaining unit issue. 
 

• This raises serious due process concerns. 

 



Conclusion 



THE CONTRACTING PROCESS 



Complete IRS Form W-9 

• Contractor signs this document.  

 

• Accounts Payable uses the form to set up IRS Form 1099.  

 

• Contractor selects the form of business organization.  

 

• Helps prove contractor is in business for him or herself. 

 

• Explain to contractor that no taxes will be withheld from 

contract payments.  

 

• Explain to contractor that he or she is responsible to  

pay all federal, state, and local taxes.  

 



Sample IRS Form W-9 



Review of Written Contract 

• Important for Company representative to spend time reviewing 
the written Agreement with the contractor.  
 

• Explain up front to the individual that he/she will be an 
independent contractor and NOT an employee.  
 

• There should be a page-by-page review that allows the 
contractor to ask any questions he or she may have. 
 

• Have the contractor initial each page as it is reviewed; this 
cements the contractor’s intention to be an independent 
contractor.  
 

• It is important that the Company representative is 
trained to understand the written Agreement.  

 



Sample Contract Page 



Review of Written Contract 

• Start the process with a “blank slate.” 

 

• Document rate negotiations. 

 

• Give contractor the option to have the contract reviewed  

by legal counsel.  

 

• Do not be afraid of negotiations.  

 



Review of Written Contract 

 

• Be sure contractor reads and understands the English 

language.  

 

• Explain to contractor that he or she has the right to determine 

the sequence of delivery.  

 

• Explain to contractor that he or she will not be eligible for 

Workers’ Compensation or Unemployment Compensation.  

 



The Contracting Process: 

Next Steps 
 

• Review sample invoice with contractor.  

 

• Review daily computer-generated bundle top.  

 

• Obtain proof of contractor’s valid driver’s license and vehicle 

insurance information.  

 



Independent Contractor Carrier 

Accident Insurance 

• Explain the coverage to the contractor. 
 

• It is important that the Company representative is trained to 
understand the product.  
 

• Have contractor complete the enrollment card or the  
rejection card.  
 

• If contractor purchases the insurance, give contractor a copy  
of the policy. 
 

• Explain to contractor that he or she pays the entire  
premium.  

 

 

 

 



The following factors should be reviewed when contracting with 
any independent contractor newspaper carrier. After completing 
the item, the Circulation Manager and prospective contractor 
involved should place their initials by the numbered item: 

 

1. The circulation management representative reviewed the entire 
Independent Contractors Distribution Agreement with the 
prospective contractor and had him or her initial each page. 

  

2. Completion of negotiations: 

• The Company’s proposed rate was ___________. 

• The prospective independent contractor made a  
counter offer or counter offers of ____________. 

  

 

 

Management Contracting 

Checklist 



  

 

 

3. The prospective independent contractor completed IRS  
form W-9. 

 

4. The carrier accident insurance for independent contractors  
was reviewed with the prospective independent contractor. 

• The prospective independent contractor completed the 
acceptance/rejection card. 

• The prospective independent contractor was provided 
information explaining the coverage. 

 

  

 

 

 

 

Management Contracting 

Checklist 



5. The prospective independent contractor provided proof of 

vehicle insurance. 

  

6. The prospective independent contractor provided a photocopy 

of his or her valid driver’s license. 

 

7. The prospective independent contractor provided the Company 

with a copy of his or her most current motor vehicle report 

revealing his or her driving record. 

  

 

 

 

Management Contracting 

Checklist 



8. After both parties signed the Independent Contractor 

Distribution Agreement, a photocopy of the signed document  

was provided to the contractor. 

  

9. The prospective independent contractor completed the Bond 

application. 

 

10. The circulation management representative provided a route 

list to the independent contractor. 

• Audio tape 

• Written list 

 

 

 

Management Contracting 

Checklist 



11. The circulation management representative explained to the 

prospective independent contractor that he or she has the right  

to determine the sequence of route delivery. 

 

12. The prospective contractor reads and understands the  

English language. 

• The prospective contractor cannot read English; however, 

(name and address) acted as a translator. 

• The prospective contractor cannot read English; however he  

or she was provided a contract in _______________ language, 

which he or she can read and understand. 

  

 

 

 

 

 

Management Contracting 

Checklist 



 

 
 
 
13. The circulation management representative reviewed and 
explained a sample statement provided to contractors. 

  

14. The circulation management reviewed and explained an 
example of daily messages relayed by the Company to the 
contractor from subscribers. 

   

15. The circulation management representative specifically 
informed prospective contractor that he or she is responsible  
to pay federal income taxes and that no taxes will be withheld 
by__________________. 
 
 

 

 

 

Management Contracting 

Checklist 



16. The circulation management representative specifically 

informed the prospective contractor that he or she, as an 

independent contractor, is not eligible to receive with Workers’ 

Compensation benefits or Unemployment Compensation  

benefits. 

 

After reviewing and initialing each item on the checklist, this  

form should be signed by both the contractor and a management 

representative of the Company. 

 

 

 

Management Contracting 

Checklist 
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